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SOME NEGLECTED FACTORS IN LAW-MAKING 1 

ERNEST BRUNCKEN 

Library of Congress 

An obscure member of a legislative body dictates to his stenog- 
rapher a document called a bill and submits it to the legislature. 
The bill goes through all the various stages provided, receives on 
its way more or less desultory discussion, mostly of an ex parte 
character, is adopted by a legislature, of whose members a major- 
ity have but the slightest, if any, acquaintance with its contents; 
is signed by the governor, and now has become a part of the law 
of the land. 

In some law report, I find that a learned and famous judge, 
speaking on behalf of his brethren of the bench, with whom he has 
first consulted, enunciates a certain unfamiliar rule as being the 
law of the land. The court has come to this conclusion, not 
hastily nor without a serious attempt to understand the rule in 
all its possible bearings, but after careful study, assisted by the 
written and oral arguments of able counsel, who on their part 
have made an elaborate and profound study of the question, from 
differing points of view. Moreover, the question had already 
been considered, with hardly less thoroughness, in the court from 
which the case was appealed. The rule which is the outcome of 
so much intense labor of a number of trained intellects is not, 
avowedly, a new law. The convenient theory is that it has been 
the law all along, but had never been formally announced because 
no case involving it had come up for judicial determination. 
But notwithstanding this formal theory, most political scientists 
would agree that in reality the new rule was a piece of judicial 
legislation. Yet, as I try**to discover why this new law was 
enunciated by the court, I find that the precise rule is indeed a 

1 A paper read at the tenth annual meeting of the American Political Science 
Association. 
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new one, but that it has a long ancestry of precedents, dealing 
with somewhat similar matter, and is merely a comparatively 
slight modification of old principles, which for many generations 
have been the law without a trace of dissent. It may be that its 
germinative principle was already old when the oldest of the 
Yearbooks was written, or if it be in those fields of our jurispru- 
dence more abundantly fertilized by the Roman law, it may be 
recognized in the XII tables. 

But this carefully nurtured child of the best line of juristic 
thinking, and the hasty product of our legislative machinery are, 
in the accepted legal theory, of precisely the same value and 
effect. Both are the law of the land, to be observed and obeyed 
by all good citizens. 

Yet, one can hardly doubt that there is a difference between the 
two. What that difference is, and how a newly-made statute may 
gradually enter into the same category with the long-established 
common law or equity rule, until the difference has disappeared, 
is to be the subject of this paper. 

Somewhere in the Corpus juris civilis I found the sentence: 
"Non ex regula jus sumatur, sed ex jure quod est regula fit — The 
law is not to be gathered from rules, but the rules grow out of the 
existing law." And the distinguished president of Yale, speaking 
of the true character of our constitution, puts a similar thought 
into a striking metaphor when he says: 2 "A fence does not make 

a boundary — it marks it The constitution is the 

evidence of a limitation, not the cause." Both sentences, the 
one referring to the body of the unwritten, the other to a written 
law, express the same idea: That the mere enactment of a statute, 
or the enunciation of a rule by a court, is not of itself sufficient to 
make law in any true sense. Of itself, it is merely what I should 
like to call nominal law. It will not be true or essential law until 
it has proven itself to be founded upon the sense of right generally 
prevailing in the community, or, to use the words of Isidore of 
Sevilla, until it is seen to be "secundum naturam, secundum consue- 

- Hadley, Freedom and Responsibility, p. 30. 
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tudinem patriae, loco temporique conveniens" 3 — "in accordance 
with human nature, in accordance with the settled habits of the 
people, fit for the place and the time." As long as it lacks these 
qualities, it may indeed be enforced for a while by courts and 
executive officers, but it is certain, within no distant period, to 
be repealed, to become disregarded and obsolete, or to be modi- 
fied by judicial interpretation and construction until it has been 
brought into conformity with the requirements of essential law. 

These alternatives in the history of a new law are the first of 
the factors in the process of law-making to which I desire to call 
your attention. The second factor is even more important. It 
is concealed behind the conspicuous but comparatively superficial 
aspects of legislative and judicial proceedings, but in the long run 
determines the result of these activities. This factor is the 
influence of the ideas, the habits of thought, feeling and action 
generally prevailing among the people, an influence no less potent 
in determining what statutes the legislature will adopt than what 
manner of interpretation the law shall find in the courts. 

It seems as if anybody capable of entering through the husk 
into the kernel of juristic concepts must see that there is an 
essential difference between an old-established rule, in accordance 
with which the affairs of society have been carried on for genera- 
tions, and a newly adopted statute which may never be actually 
enforced and be repealed at the next session. Clearly, such a 
statute, while in form a rule of general application, lacks one 
of the principal characteristics of a true law: Permanence. In 
its short life, and the few cases in which it is actually applied, 
it rather suggests the nature of a mere command. Laws of this 
imperfect nature are by no means peculiar to our own country. 
At various periods in legal history, there have been epidemics of 
a mania for making multitudinous laws without force or stability. 

3 The whole passage from which these words are taken might well be emblazoned 
on the walls of every legislative chamber: "Erit lex honesta, justa, possibilis, 
secundum naturam, secundum patriae consuetudinem, loco temporique conveniens, 
necessaria, utilis, manifesta quoque ne aliquid per obscuritatem in captionem contineat, 
nullo privato commodo sed pro communi civium utilitate scripta." S. Isidorus 
Hispalensis, Etymologiarum, Liber V., cap. 21. Migne, Patrologia Latina, vol. 
82. 
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Tacitus complains of it in the Rome of his days. 4 The period of 
absolutist governments on the European continent, fruitful as it 
was in most admirable examples of statute making, was also 
noted for the fitful instability of much of its legislation. In one 
German principality it became a proverb that "storms from the 
East and laws from Bayreuth last three days." And long before 
the days of imperial Rome even, Aristotle had said: "Law derives 
its authority from nothing but custom, and this grows only in the 
course of a long time, so that an easy changing from existing laws 
to different and new ones is to weaken the force of law." 5 

In fact, it may be said that all newly-made statutes are at first 
merely nominal law, and it requires a further process of growth, 
adaptation to the actual conditions of society, and confirmation 
by tacit consent of the members of the community, before they 
can attain the rank of essential law. "All law," says Professor 
Jellinek, 6 "has at first an ideal existence only, represents an 
'Ought' which may be contradicted by reality; it intends to regu- 
late human acts, and therefore the possibility of its violation is 
normally implied in its conception." This fact however, that a 
new law is at first merely an ideal, to which reality may or may 
not conform, is very often neglected. Again and again we may 
observe how well-meaning but unwise people believe that they 
have accomplished a great reform when they have got the legis- 
lature to pass a statute, unmindful of the probabilities of its en- 
forcement. Such laws are often mere attempts on the part of 
a minority, perhaps a very small minority, to impose their own 
standards of morality upon a community in which entirely dif- 
ferent standards prevail. Of this kind are prohibition laws in 
places where drinking habits are well established; excessively 
strict laws against sexual vice, and prohibitory gaming laws where 
the gambling and betting passion is strongly developed. It is 
possible, to be sure, that a law of this kind may continue in nomi- 

4 Corruptissima republica plurimae leges." Annates, iii, 27. 

5 ' '0 ■ydp vdpos iaxvv obdeplav e"x €L irpbs to 7T€n?c<ri?at irapa to %dos, tovto 5' ob yiverai 
el fiii 5ta xp° vov 7rX?7i?os, &o-t€ to paSUps p.era@6Wet.v he t&v virapxbvTwv vdpwv els erepovs 
vbiiovs kcuvovs tiurdevri voielv 'eaTi Trpi tov vop.ov bvvaniv." Politics, ii, 8 (1269a). 

6 Staatenverbindungen, p. 9. 
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nal force long enough to allow the popular standard to grow up 
to it. It may then have an educative influence, and although the 
individual cases of enforcement may widely be felt as tyrannical 
and unjust, its very existence may tend to convince the public 
gradually of its wisdom. Such a process seems to be going on 
before our eyes today in regard to laws against setting fires in 
the woods. Far oftener, however, instead of ripening gradually 
into essential law, such statutes are eliminated in the course of 
time by one of the three processes already mentioned: repeal; 
obsolescence; and destructive interpretation by the courts. 

Of these three, repeal is obviously the simplest and most 
straightforward. We all know how commonly statutes passed 
by an American state legislature are repealed at the next session 
or the session after that. It might be an interesting subject for 
a doctor's dissertation, to collect statistics, how many statutes 
were repealed, in the various States, within ten years after enact- 
ment, leaving out of account all cases where the repeal was merely 
for the purpose of reenacting an amended statute of substantially 
the same nature. I believe the number of such abortive enact- 
ments will be found astonishingly large, and in a majority of 
cases it will be clear that the repealed law was an attempt to set 
up some ideal not approved by the deliberate sense of the com- 
munity, and often representing nothing but the crotchets of a 
small group of enthusiasts or even a single individual. The 
inefficient business methods of our legislative bodies make such 
attempts much easier in this country than anywhere else. 

The second method of getting rid of mere nominal law is also 
applied commonly enough. It is that of tacitly disregarding it, 
until it has become so obsolete that at a favorable opportunity 
it is quietly repealed by common consent. Quite differently from 
the class of penal statutes mentioned above, these laws are usually 
considered harmless in themselves, so that nobody takes any par- 
ticular trouble to have them abolished. Our statute books are 
full of them. Thus, many states provide a short form of deed for 
the conveyance of estates in land, with all the effect of the tradi- 
tional forms. In many places, however, this convenient method 
is practically never used by conveyancers, because they feel, and 
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rightly so, that the public distrusts and dislikes it. In Wisconsin 
until the latest revision of the general statutes there was a provi- 
sion in the law regulating apprentices, according to which the 
master must give his apprentice, at the end of the term of inden- 
ture, a new Bible. The system of indentured apprentices is by 
no means extinct; in fact, it has experienced a sort of recrudes- 
cence, of recent years, in some of the most important industries. 
Yet it may be doubted whether a single "new Bible" has ever 
been given under the law. 

Another form of abortion in the case of statutes occurs perhaps 
even more frequently. That is where lawyers, and laymen under 
their advice, decline to make use of some statutory permission 
because of a well-grounded fear that it will be held unconstitu- 
tional. This test is, of course, confined to the United States (also 
Australia and, in a modified sense, Canada and South Africa); 
but even in England the courts will on proper occasion declare 
that a statute is not really law, because it has never been enforced. 
In Rex vs. Kennedy (86 L. T. Rep.), a magistrate had refused to 
entertain a petition, under the penal clauses of the Catholic relief 
act of 1829, against a man who had joined the Jesuit Order. The 
court sustained the magistrate. Alverston, C. J., put his decision 
on the ground that the court below had exercised a proper dis- 
cretion in holding that the clause banishing a person entering 
this order from the realm was obsolete; and Darling, J., agreeing, 
cited the unreported case of one Payne, 7 in which Chief Justice 
Mansfield refused a writ of qui tarn against a "Popish recusant," 
saying that the anti-Catholic statutes "were never intended to 
be enforced at all, but were made in terror em." 

We can see, then, that the courts are quite willing to help the 
public in exercising a censorship over the raw product of the legis- 
latures, to carry along the process of weeding out the unfit portions 
of nominal law, and developing the rest into essential law. They 
do this, not merely by declaring statutes unconstitutional or 
obsolete, but even more commonly by a process of interpretation 

' See Holiday's Life of Lord Mansfield, p. 179. For additional cases in which 
acts of parliament have been held void: Dr. Bonham's case, 8 Coke, 118; Day vs. 
Savage, Hob. 87; City of London vs. Wood, 12 Mod. R. 687. 



228 THE AMERICAN POLITICAL SCIENCE REVIEW 

or construction. We are all aware what a large body of reported 
cases there is dealing with the proper principles of these two opera- 
tions, but it might be another fertile subject for an industrious 
candidate for a doctor's degree, to collect the various statutes in 
his own state, which have undergone this process, and to show 
how that which the courts, in accordance with established rules, 
find to be the true intention of the legislature differs from that 
which the members of the legislative body and the outside public 
thought they intended. Every lawyer will recollect instances 
of this character — I may cite here but one that happens to have 
achieved recently a particular notoriety, the federal Sherman act 
with the "Rule of Reason" interpolated into it by the Supreme 
Court. 

There are, to be sure, able political thinkers who disapprove 
of this power of censorship and revision which the courts have 
exercised from time immemorial. Their view is found in the 
works of Bentham {Fragment on Government, iv, sect. 32), where 
we read: "Give to the judges power of annulling (acts of parlia- 
ment), and you transfer a portion of the supreme power from an 
assembly which the people have had some share, at least, in choos- 
ing, to a set of men in the choice of whom they have not the least 
imaginable share." If we agree with the great Philosophical 
Radical in the assumption that all political power is derived from 
the people — and in some form or other practically all of us assent 
to that — we can still see plainly that he erred in the belief that 
the only way in which the people can express their will is by repre- 
sentatives formally elected. Since Bentham's time we have 
added over a hundred years of representative government, far 
more widely spread over the globe and assuming forms far more 
in agreement with his principles than the unreformed parliament 
of his time. One of the things we have learned during that period 
is that elected representatives may be very far from representing 
the true, deliberate will of their constituents. They may repre- 
sent a passing phase of popular emotion or delusion. They may 
stand for nothing but the ambitions, legitimate or otherwise, of 
individuals. They may be the expression — some would say they 
are normally the expression — of special social or economic inter- 
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ests, instead of the commonwealth, and especially of whatever 
special interest is at any time dominant in the nation. Thus we 
have lost a large part of the trust people used to feel in elected 
assemblies, and we are ready to ask whether the popular will 
may not be ascertained in some other and more reliable way. 

This brings us close to the second factor in legislation — the 
influence of underlying popular beliefs and desires. But before 
we consider this subject, I may be permitted to offer a bit of 
advice to those who dislike the activity of the courts in revising 
our nominal law. They might forestall the greater part of all 
this judicial work by promoting better work on the part of the 
legislatures. If all statutes, before being adopted, were skill- 
fully drawn by trained draughtsmen ; if the present anarchy in our 
legislative bodies could give way to responsible leadership, so 
as to make a consistent policy feasible at least within each legis- 
lative session; and if lawyers, and other men in positions of 
influence, had some knowledge of the theory of legislation, there 
would be very little need for censorship by the courts. It might 
even be possible to imbue the public, by slow degrees, with some 
elementary insight into the proper purpose of legislation, so that 
there would be an end of the ever-recurrent attempts to make 
men moral by meddlesome restrictions. There might be a great 
improvement, if every legislator were taught to leave something 
to moral influences and to pass penal laws only against the graver 
evils, those which were described centuries ago by Thomas de 
Aquinas as faults "a quibus possibile est majorem partem rnulti- 
tudinis abstinere, . . . . et sine quorum prohibitione societas 
humana corner vari non posset." 8 

Now to come to the proposition that legislation is determined 
by the condition of public feeling. The entire process of censor- 
ship and revision, of which we have just spoken, is itself an illus- 
tration of this doctrine, for it means simply that statutes not in 
accord with the public sense of right and justice must be brought 
into such accord, or else remain unenforced. It is not, however, 
merely the development of statutes, and other nominal law, into 
essential law that is determined by the common sense of the com- 

8 Summa theologiae, Pars ii, quaestio 96, art. 2. 
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munity; even the original adoption of the statutes, nay , their intro- 
duction, is so determined. The process of revision we have 
described is nothing but a method of remedying the imperfect 
action of public opinion which had already exercised its force on 
the legislatures. The ideal would be, that all bills introduced and 
all statutes passed should be adapted perfectly to the common 
sense of right. Then neither the courts nor the public would 
find anything to revise, and all law would be essential law. Such 
ideal perfection will never exist, because all law must be made 
through the instrumentality of individual men. However much 
these may be influenced by the surrounding public opinion, may 
act as its mouth pieces, nay, may even consciously strive to make 
themselves such, yet there is in every individual man something 
more or less singular, distinguishing him from all other men, that 
which we are wont to call his personality. This singularity 
cannot but have its influence on his legislative work. Ex vi 
termini, it is more or less in conflict with the common sense of 
right. If public opinion were unchanging, it would follow that 
everything in legislation that is derived from the singularity of 
individual legislators would be eliminated by the revising process; 
but it is notorious that the common sense of right is not unchang- 
ing. In some of its more superficial manifestations, in what we 
may call the opinion of the day, it is admittedly one of the most 
unstable, shifting, inconsistent things in the world; but even the 
deeper strata of the public consciousness, on which the growth of 
law more particularly depends, are in a constant flux. The indi- 
vidual legislator, whose singularity may at first make his newly 
adopted statute seem utterly out of accord with the common 
sense of right, may himself be a very important agent in changing 
the public mind, until it accepts fully what at first appeared to it 
unwise or unjust. Yet a certain amount of the irreconcilable 
singularities, possibly even of the crotchets and eccentricities, of 
individual legislators will remain in the result of a legislative 
session and require to be sloughed off in the process of revision. 

In every man's nature there is this element of singularity in 
different proportions; one may assume that in any legislative 
body there is a greater proportion of it than would be found in 
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an equal number of men taken at random from the outside public. 
For the very fact that they were elected to representative office 
shows that a certain element of personal superiority, of leadership, 
was somehow recognized in them by their constituents, and such 
superiority implies a degree of singularity. Yet the element of 
singularity must not be too great, for people will not accept as 
leaders men whose characteristics are alien to the masses. It 
follows, therefore, that notwithstanding the influence of the indi- 
vidual singular ideas, the personnel of representative bodies and 
the product of their legislative activities mirrors with fair accu- 
racy the present state of public consciousness, and so it remains 
true, notwithstanding the influence of the personal singularities, 
that the result of legislative work is, on the whole, determined 
by popular feeling. 

In our American state legislatures, and also in Congress, al- 
though there to a considerably less extent, it is usually difficult 
to see much consistency in the results of a session, or to discern a 
well-defined policy even in several successive sessions. Each 
piece of legislation stands by itself, for good or evil, and it happens 
not infrequently that at the same session statutes are adopted, 
built on principles that plainly contradict each other. The reason 
for this we all know well enough: the introduction of practically 
all bills by individual members, who become personally responsi- 
ble for their passage or defeat; and the absence of an organized, 
responsible leadership, either emanating from the houses them- 
selves, or coming from the executive branch of the government. 
Yet, if one takes long periods together, there will be found a certain 
family likeness between the legislative product, not only of stat- 
utes adopted but also of bills introduced in the various legislative 
sessions during such a period. Some of this similarity may be 
occasioned simply by the local and temporary needs, as where 
during the civil war period there was naturally a flood of bills 
dealing with military matters, or where in a newly organized 
state bills concerning the disposal of the state lands are abundant. 
After eliminating such similarities regarding the subject matter, 
there remains clearly a similarity traceable directly to the state of 
public opinion, reflected in the manner in which the representa- 



232 THE AMERICAN POLITICAL SCIENCE REVIEW 

tives of the people are looking at public affairs. Until within a 
very recent time, American legislation naturally expressed the 
all but universal prevalence of individualism in economic and 
political matters: the leaving of economic activity to private 
enterprise with the least possible interference by government 
either in the way of promotion, or supervision and restriction. 
At the same time, there was little tendency to make the machinery 
of government more complicated than the simple conditions of 
colonial and frontier life had required. It is still a living senti- 
ment throughout the community that the less there is of govern- 
ment the better. Nevertheless, differences may be traced in the 
manner in which these general principles were carried out in 
practice. Soon after the reforming zeal engendered by the 
struggle for independence had spent its force, there came the 
conflict between those in whom the French Revolution kindled a 
new enthusiasm and the conservative elements. Although the 
gallicanizing democracy of Mr. Jefferson gained the upper hand, 
thanks largely to the ineptitude of many of the Federalist leaders, 
the Jeff ersonians, when they were actually in power, turned out to 
be surprisingly conservative in practice. Thus the time between 
the second war with England and the close of John Quincy Adams' 
administration is not conspicuous for sweeping legislative changes. 
With the advent of the backwoods democracy under Jackson a 
different condition arose. Now the public mind became eager to 
carry out the principles which the Jeff ersonians had preached but 
by no means always practiced. The result was a flood of laws 
designed to sweep away what there was left of the old, prerevolu- 
tionary traditions still embodied in public institutions. Among 
the most conspicuous of the legislative reforms introduced in a 
large number of States from 1830 to the Civil War, were the adop- 
tion of the codes of procedure in New York, followed by similar 
enactments elsewhere, and the modifications of the law regarding 
the property rights of married women. During this period, the 
tendency also began to show itself of limiting the powers of the 
legislatures by various constitutional restrictions, a tendency 
which has since that time produced a large crop of both good and 
evil. 
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A change of political movements from the individualistic direc- 
tion towards a quasi-socialistic goal is a conspicuous phenomenon 
of the last third of the nineteenth century; it is a world-wide change 
but in the United States it began later than in most other coun- 
tries. Its first faint traces may be discerned in the so-called 
Granger legislation of the seventies, but there were but few years 
of the nineteenth century left when it became at last a powerful 
influence in our public affairs. This movement shows itself in a 
flood of bills — within ten years or so a flood of actual statutes — 
designed to give to the government manifold powers of supervi- 
sion and restraint, as well as promotion and aid, in the economic 
affairs of the country — powers which fifty years ago would have 
been universally deprecated and dreaded as subversive of the 
very essence of the American spirit. It is almost self-evident 
that these differences in the character of the bills introduced, as 
you look at the successive periods — and likewise their similarity dur- 
ing each period, although they are the products of so many different 
minds — reflect the changes of prevailing opinion going on among 
the people at large. No member of a legislature will ordinarily 
care to introduce and advocate a measure which he knows to be 
so foreign to the views and sentiments of his fellow legislators as 
to have no chance of adoption. In fact, this spirit of caution is 
apt to go so far that there is hesitation even after it is apparent to 
a clear-minded observer that the chances of adoption are by no 
means desperate. Consequently it is safe to say that the intro- 
duction of numerous bills of a certain character is of itself proof 
of a large body of favorable opinion among the public. 

The same dependence, of even mere attempts at legislation, on 
public opinion is apparent also in the history of many movements 
for particular legislative changes. The movement for conserva- 
tion of our natural resources may serve as an example. For many 
years isolated voices had called attention to the most conspicuous 
example of national waste, our treatment of the forests; but 
nobody cared to listen. In 1867, the Wisconsin legislature 
appointed a commission to look into the subject. The well- 
known early western naturalist, Increase Allen Lapham, wrote 
its report, in which the situation was discussed intelligently 
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enough; but nobody dared to suggest any remedy beyond some 
inconsequential advice about "planting trees." More than ten 
years later, an attempt of the secretary of the interior, Carl Schurz, 
to stop timber-stealing on the public lands, aroused no less a 
personage than James G. Blaine, who understood nothing whatever 
about the subject, to pour all the vials of his sarcasm and rhetoric 
over the bold reformer. It was not until the last decade of the 
century, that any effective legislation was attempted, either in 
States or in the Union; and then public opinion was still so ill 
informed on the subject, that as absurd a measure could become 
law as the New York constitutional provision forbidding all 
utilization of the state forests. Not until the new century had 
begun, did the friends of a rational forest policy dare to propose 
really effective reforms, beyond futile tax exemptions and dead- 
letter fire laws. In the meantime, however, public opinion, 
although still listless enough, has arrived at the point where every- 
body agrees in theory that our forests ought to be properly man- 
aged, and even those whose selfish interests make them enemies 
of all conservation see fit to render Up homage to a proper system 
of forestry, professing themselves opposed only to any particular 
measure which at the moment happens to be under discussion. 

The dependence of legislation, even under our disorganized 
methods, on the state of public opinion is apparent enough. But 
in order to show the true nature of the law-making process a 
qualification of this principle must be stated. The sort of public 
opinion which manages to be expressed in legislation is not always 
the public opinion prevailing throughout the community, but 
rather that of some class or special interest which at the moment 
is able to impose its wishes on the State, even though a majority 
of the public may at heart be opposed thereto. I do not refer 
at this point, to the temporary successes of schemers or fanatics 
who may- take advantage of passing waves of popular excitement. 
I mean the more permanent domination of special groups of an 
economic or social character — a domination which not a few 
thinkers will declare to be the normal condition of society. This 
predominance of the opinion of a class over the more widely-spread 
opinion of the general community is a factor both of legislation 
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proper and the subsequent process of interpretation and con- 
struction, for the majorities in legislative bodies as well as the 
bar and bench tend to recruit themselves from among the domi- 
nant groups. This factor may be either conservative or favora- 
ble to change according to the circumstances of each case. It is 
conservative perhaps most often where the predominant group 
is held together by a common economic interest. Thus we see 
at the present time quite generally still dominant, in the legisla- 
tures and in Congress, the classes which have an interest in main- 
taining the traditional standpoint of economic and political indi- 
vidualism; and presiding in many of our courts we find men who 
by training and association hold similar doctrines. Yet the evi- 
dence is strong that in the public at large very different views 
have already obtained a majority of adherents. In the nature of 
things it will take some years, however, before the representatives 
of the newer ideas, being probably mostly the younger men in 
the community, have risen to the positions of influence now held 
by their opponents. Where the special, dominating group stands 
for new ideas and sentiments, it will perhaps be found most often, 
that this is in the realm of moral questions. A clear illustration 
is afforded by our divorce laws. Most of the States include among 
the causes for divorce "cruel and inhuman treatment." The 
tendency of the courts has been, for a long time, to interpret 
these terms very liberally indeed, so as to make them include 
acts which may well be cruel if inflicted upon a person of the high- 
est cultivation and refinement, but which are by no means felt 
to be so by the ordinary respectable but crude member of society. 
The application of opprobrious epithets has again and again been 
held to constitute cruelty that will justify a divorce; yet it is 
fair to say that among the great body of the laboring classes in this 
country, among whom most divorce actions arise, the calling of 
bad names, or sometimes even a blow, may indeed be resented as 
an offense and lead to a quarrel, but is felt by neither men nor 
women as making the continuance of the marital state unbearable. 
No doubt, it is felt to be such an unpardonable offense among 
the cultivated class to which lawyers may be presumed to belong, 
and where the parties are of this class a court is entirely right to 
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grant decrees on such grounds. To apply the same standard 
indiscriminately to the domestic manners of laborers and other 
primitive folk, shows an incapacity to enter into the state of mind 
of people living under conditions different from one's own. Such 
stupid decisions can tend only to loosen still more the stability of 
the family relation, already exposed to so many assaults. No 
doubt it is to be desired that the higher conception of matrimonial 
conduct will gradually filter downward and permeate the entire 
community; but until that has been achieved, a premature and 
idealistic formulation of the law can work nothing but mischief. 

Thus, by a silent process, easily overlooked by superficial observ- 
ers, the formation of law proceeds, and mere nominal rules are 
gradually ripened into that essential law which may be said with 
truth to embody the deliberate and permanent will of the Common- 
wealth. The great principles of the common law, the roots of 
which are hidden in remote antiquity, constitute the core of this 
system. The great statutes of the Middle Age, such as those of 
" quia emptores" or "de donis," so far as their subject matter has 
not become obsolete, have been worked into the permanent system 
so completely that we are no longer conscious, without antiquar- 
ian research, when we deal with the result of their principles, that 
strictly we are dealing with statutes and not with common law. 
Even much more recent statutes have already been completely 
assimilated to the original body. The statute of frauds, first 
enacted in the reign of Charles II, is still carried, in slightly modi- 
fied forms, on the statute books of every American State; but 
when we study the enormous mass of case law gathered around 
it, we are quite apt to forget the precise text of the written law. 
Presumably, some of the statutes enacted in our own days will 
be practically forgotten by our successors, while the principles 
expressed in them will become part of the cherished inheritance 
of the American people. 

If I have succeeded, in the brief time at my command in making 
my proposition clear, I have shown that the process of making 
law is not exclusively the work of legislative bodies, as the formal 
juridic theories would make us believe; nor even the work of the 
legislative combined with that of the judicatory organs of the 
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state. The really determining factor is not the arbitrary will of 
individual men, nor even of groups of individual men acting con- 
sciously and with a deliberate purpose. The most important 
element in the entire process of law formation is that silent working 
of a million individual minds, each forming and expressing opin- 
ions, beliefs, feelings; setting up ideas, analyzing and judging the 
myriad facts and events of daily life; having all the time no con- 
scious purpose of helping in any task of making laws, yet creating 
by their combined influence that environment which moulds the 
minds and shapes the purposes of those who at one time or other 
act in the capacity of legislators and judges. These silent forces 
have sometimes been called the folk-spirit, a term convenient 
and brief, yet one which will have to be used circumspectly by 
political scientists, on account of certain speculative and fanciful 
notions clustered around it. This folk-spirit is at work in the 
legislature as well as in the court, and the words applied to 
judicial decisions by an eminent American lawyer apply equally 
to the statutes: ". . . . these . . . . changes have 
usually been in accord with and due to the spirit of the age. The 
court really doing little more than registering the modifications 
of the national common consciousness. Hence these changes, in 
most cases, have passed unnoticed." I quote from Frederick 
R. Coudert, Certainty and Justice, p. 98. 

To treat exhaustively of my subject would require a book deal- 
ing with practically every branch of political science. Nor do I 
imagine to have said anything that is substantially new; but I 
have tried to emphasize a phase of the theory of legislation which 
in the dust arising from the discussion of more superficial aspects 
is liable to become obscured. 



